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Tém tiit

Sw phat trién ciia tau mat nudc tw hanh (MASS)
dang dat ra nhitng thdch thirc can ban doi véi hé
théng Iy ludn ciia ludt hang hdi quoc té va phdp
luat Viet Nam, ddc biét trong linh viec trach nhiém
boi thirong thiét hai ngoai hop dong. Bai viét chi
ra nhitng giGi han cia nguyén tic “l6i” truyén
théng khi dp dung doi véi cac hé thong vin hanh
dua trén tri tué nhdn tao - noi yéu 16 y chi con
nguoi khong con giik vai tro trung tam. Pong thoi,
sw phdn tan trong xac dinh “chu tau” va nguy co
chéng lan gitta Bo ludt Dan sy va B¢ luat Hang
hai Viét Nam lam gia tang bat on phdp 1y. Trén co
s6 phan tich d6, tac gia dé xudt thiét lap mot co
ché trach nhiém “lai”, két hop trach nhiém
nghiém ngat cua chu tau voi viéc hién dai hoa ché
dinh trach nhiém san phdm, nham bdo dam cén
bang giita bdo vé nan nhdn va thiic ddy déi méi
cong nghé trong ky nguyén van tai bién tw dong.
Tw khoa: Tau mat nuoc tw hanh (MASS), Trdach

nhiém ngodi hop dong, Trach nhiém phdp ly Luat
hang hdi Viét Nam, Khuén khé phap Iy quoc té.
Abstract

The emergence of Maritime Autonomous Surface
Ships (MASS) poses fundamental challenges to
the theoretical foundations of both international
maritime law and Vietnamese law, particularly in
the field of non-contractual liability for damages.
This article examines the limitations of the
traditional fault-based liability regime when
applied to Al-driven systems, where human intent
and direct control are no longer central elements.
It further highlights the fragmentation in the legal
and the

characterization of the “shipowner”
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potential normative conflicts between the Civil
Code and the Vietnam Maritime Code, which may
generate legal uncertainty. On that basis, the
author proposes a hybrid liability framework
combining the strict liability of the shipowner with
a modernized product liability regime, thereby
ensuring a balanced approach between victim
protection and technological innovation in the era
of autonomous maritime transport.

Keywords: Maritime Autonomous Surface Ships
(MASS), Non-Contractual Liability, Legal

Responsibility,  Vietnamese Maritime Law,
International Regulatory Framework.

1. D3t van dé
1.1. Boi canh nghién ciru

Nganh cong nghiép hang hai thé gi¢i dang trai qua
mdt cudc cach mang cong nghé, duoc thuc déy béi xu
huéng s6 hoa va tu dong hoa sau rong. Trong bdi canh
d6, Tau mat nudc ty hanh (Maritime Autonomous
Surface Ships - MASS) da chinh thirc budce tur giai
doan y tudong sang thir nghi€ém van hanh. Cac du an
tién phong tai chau Au, dic biét 1a Na Uy véi tau Yara
Birkeland, cing cac sang kién tai Singapore (nhu
mang ludi MASSPorts) va Nhat Ban, dang dinh hinh
tuong lai ciia vén tai bién.

Dap lai sy phét trién nay, T6 chirc Hang hai Qudc
té (IMO) da hoan thanh Panh gia Pham vi Phap 1y
(Regulatory Scoping Exercise - RSE) vao nam 202,
mot bude di quan trong nham ra soat su twong thich
clia cac cong ude qudc té hién hanh véi hoat dong cua
MASS. Hién nay, IMO dang trong qua trinh xay dung
mot B luat MASS (MASS Code), vé6i 16 trinh dy kién
cho phién ban khong bét budc vao nim 2026 va phién
ban bat bude vao nam 2032.
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Sy xut hién cia MASS, dic biét 1a cac tau Cip
d6 3 (diéu khién tir xa khong c6 thuyén vién) va Cap
d6 4 (tu hanh hoan toan), lam phat sinh cac nguy co
thiét hai ngoai hop dong theo mot kich ban hoan toan
méi: va cham voi tau khac hodc co sé ha tﬁng cang, 0
nhiém moéi truong do 16i didu hudng cta thuat toan,
hodc thiét hai hang hoa do quyét dinh sai ctia hé thong
Tri tué Nhan tao (Al). Khi mot hé théng ty hanh gay
ra thiét hai, cau hoi trung tdm trong gidi hoc thuat va
phap 1y 1a: ai s& chiu trach nhiém?. Van d& khong con
1a "18i ctia con ngudi" (human error) ma chuyén sang
"1di ctia hé théng" (system failure), lam mo di chu thé
chiu trach nhiém truyén théng.

1.2. Vin dé dit ra cho Viét Nam

Viét Nam, voi dinh hudéng chién lugc phat trién
cang bién thong minh va logistics s6, khong thé dimg
ngoai xu thé MASS. Viéc chuan bi mot khung phap 1y
dé do6n dau, hodc it nhat 1a dé ung pho khi MASS di
vao viing bién va cép cang Viét Nam, 1a mot yéu cau
cép bach.

Tuy nhién, khung phap luat hién hanh cua Viét
Nam dang ton tai mot "khoang tréng" phép 1y (legal
gap) 1on. Ca B luat Dan sy 2015 (BLDS 2015) va Bo
luat Hang hai Viét Nam 2015 (BLHH 2015) déu dugc
xay dung trén "gia dinh con nguoi" (human
assumption). Cac khai niém phap 1y ¢t 16 nhu "tau
bién", "thuyén truong" (duoc dinh nghia 1a nguoi chi
huy cao nhat & trén tau), "thuyén vién", hay "hanh vi
trai phap luat" déu gia dinh sy hién dién va vai tro
quyét dinh ctia con ngudi trén tau.

Khi mot con tau khong co thuyén trudng hodc
thuyén vién trén tau gay thiét hai, 1am thé nao dé ap
dung céc quy dinh vé trach nhiém boi thuong? Véan dé
khong chi 1a sy ving bong cua con ngudi, ma 1a su
"phan manh cua sy diéu khién" (fragmentation of
agency). Quyén kiém soat con tau gio dy bi chia nho
cho nhiéu chu thé: Chu tau (ngudi sé hitu), trung tim
diéu khién tir xa (ROC), nha san xuét phan cting, nha
cung cip phan mém/thuét toan AL va tham chi 1a nha
cung cap dich vu vién thong [1, 20]. Diéu nay pha v&
céu trac trach nhiém truyén thong, von tap trung vao
mot diém duy nhét 1a thuyén truong. Khoang trong
nay tao ra sy khong chic chén, de doa quyén loi cua
bén bi thiét hai va gay khé khan cho cong tac xét xu.
1.3. Muc tiéu, ciau hoi nghién ciru

Muc tiéu cua bai bao 1a lam rd cac thach thirc phap
ly trong viéc xac dinh chu thé chiu trach nhiém bdi
thuong thiét hai ngoai hop dong khi xay ra thiét hai
do MASS gay ra. Trén co sé phan tich, so sanh kinh
nghiém va xu hudng qudc té (dic biét 1a tir IMO, CMI
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va EU), bai bao dé xuit cic dinh hudng hoan thién
phap ludt Viét Nam.

Céc cau hoi nghién ctru trong tim bao gdm:

1. Voi dac trung ky thuat "hop den" va tu dong hoa
clia MASS, viéc ap dung cac 1y thuyét trach nhi¢m
ngoai hop dong truyén thong (dua trén 161) 6 con phu
hop khong?

2. Ai (hogc nhiing ai) nén 1a chu thé chiu trach
nhiém chinh trong m6é hinh MASS: cha tau (theo
truyén théng), nguoi khai thac, nha san xuét (phan
ctg/ phan mém), hay nguoi van hanh tai trung tim
diéu khién tir xa?.

3. Phap luat Viét Nam (BLDS, BLHH) can dugc
diéu chinh nhu thé nao dé lap day khoang trong phap
1y va dam bao tinh tuong thich, canh tranh quc t&?

1.4. Péi twgng, pham vi, phwong phdp

Bai béo tap trung nghién ciru dbi tugng 1a trach
nhiém bdi thuong thiét hai ngoai hop ddng (trach
nhiém dan sy) trong cac vu viéc do MASS gy ra,
bao goém ca trong hoat dong hang hai qudc té va tai
ving bién, cang bién Viét Nam.

Phuong phap nghién cuu chu dao la phan tich
phap luat (doctrinal analysis), phap luat so sanh
(comparative law) - dac biét 1a so sanh véi cac
khuyén nghi cia CMI va cac dong thai 1ap phap cua
EU - va phuong phap tiép can dya trén rui ro (risk-
based approach) dé dé xudt cac giai phap chinh sach.
2. Co sé ly luan vé MASS va trach nhiém boi
thuwdng thiét hai ngoai hop dong
2.1. Khdi ni¢m va phdn logi tau mdt nwoc tw
hanh (MASS)

Theo dinh nghia cia IMO, MASS 1a "tau ma, &
mot mire d6 khac nhau, c¢6 thé hoat dong doc lap véi
su tuong tac ciia con nguodi". bé luong hoa sy doc lap
nay, IMO da phan loai MASS thanh bdn cap d6 tu
dong hoa:

Cép do 1 (Degree One): Tau c6 quy trinh ty dong
va hd trg quyét dinh. Thuyén vién van ¢ trén tau dé
véan hanh va kiém soat.

Cép d6 2 (Degree Two): Tau duoc diéu khién tir
xa, nhung van c¢6 thuyén vién trén tau. Con tau dugc
diéu khién tir mot vi tri khac, nhung thuyén vién co
thé can thiép va nim quyén kiém soat.

Cép do 3 (Degree Three): Tau duoc didu khién tir
xa va khong c6 thuyén vién trén tau.

Cép d6 4 (Degree Four): Tau tuy hanh hoan toan.
Hé théng van hanh cua tau ty dua ra quyét dinh va
hanh dong.
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V& mit phap 1y, Cap d6 1 va 2 khong tao ra su thay

doi dot pha, vi van c6 con ngudi trén tau chiu trach nhiém.

Théch thte phép 1y thue su phét sinh & Cap d6 3 va 4,
noi yéu té con nguoi "trén tau" bi loai bé hoan toan.

2.2. Pic trung ky thudt cé lién quan dén trich
nhiém

MASS khéng phai 1a mot thiét bj don 1, ma 1a mot
"hé thong ctia cac hé thong" (system of systems). Cac
thanh phan ky thuat c6t 16i bao gém: hé théng cam
bién (radar, LIDAR, camera) dé thu thap dir liéu; Tri
tué Nhan tao (Al) va thuat toan hoc may (machine
learning) dé phan tich, du doan va ra quyét dinh diéu
hudng; hé thong diéu khién co hoc dé thuc thi quyét
dinh; hé théng két ndi mang (cho Cép d6 3) dé lién lac
v6i Trung tim diéu khién tir xa (ROC); va cac 16p an
ninh mang (cybersecurity).

Cac ddc trung nay dan dén nhimng hé qua phap 1y
nghiém trong:

1. Van dé "Hop den" (Black Box): Di véi cac hé
thdng Al phuc tap (nhat 1 hoc siu - deep learning),
ngay ca nha thiét ké ciing kho c6 thé giai thich ddy du
tai sao hé théng lai dua ra mot quyét dinh cu thé (vi
du: quyét dinh beé 1ai gdy va cham). Didu nay lam cho
viéc truy nguyén "16i" (fault) theo cach hiéu truyén
thong tré nén bat kha thi.

2. Ruii ro méi: Trach nhiém phap 1y gio day c6 thé
phat sinh tir nhimg ngudn rii ro méi nhu 18i trong mot
ban cép nhat phﬁn mém, dit liéu hudn luyén Al bi thién
léch, hoac 16 héng an ninh mang bi khai thac.

2.3. Khung ly ludn trach nhiém BTTH ngoai
hop dong theo phap ludt Viét Nam

Khung phap luat dan sy chung cta Viét Nam vé
trach nhiém boi thuong thiét hai ngoai hop dong
(BTTH) duoc quy dinh tai Diéu 584 BLDS 2015. Theo
6, can cir phat sinh trach nhiém boi thuong nhin chung
doi hoi bdn yéu t6: (1) co thiét hai xay ra; (2) co hanh
vi trai phap luat gdy thiét hai; (3) c6 mdi quan hé nhan
qué giita hanh vi va thiét hai; va (4) c6 yéu t6 15i cua
ngudi gdy thiét hai (151 suy doan hodc 15i ¢b ¥, vo ).

Van dé dat ra 1a: Khi mot hé thong Al cuia MASS
(Cép d6 4) ty minh "thyc hién" mgt "hanh vi" gdy thiét
hai, lam thé nao dé xac dinh "hanh vi trai phéap luat"
va "16i" cua mot chu thé con ngudi (chi tau, nha san
xudt)?

Tuy nhién, BLDS 2015 cung cap mot co ché dic
biét quan trong tai Diéu 601 vé "Boi thuong thiét hai
do ngudn nguy hiém cao d6 giy ra". DPang chu ¥,
khoan 1 Piéu 601 dinh nghia ngudn nguy hiém cao do
(NNHCD) bao gdm "phuong tién giao thong vén tai
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co gidi" va cac ngudn khac. Ché dinh nay ap dung
trach nhi€ém nghiém ngat (strict liability), theo d6 chu
s¢ hitu, nguoi chiém hitu NNHCD phai bdi thuong
thiét hai ca khi khong c6 13i.

Mot tau mat nude ty hanh (MASS) hoan toan phu
hop véi dinh nghia "phuong tién giao thong van tai co
gi6i", tham chi con & mirc d6 nguy hiém cao hon do
tinh ty dong va cac rui ro tiém 4n cia no. Piéu nay
mang lai mot loi thé phap 1y quan trong cho Viét Nam:
vé nguyén tic, phap luat Viét Nam da cé sin mot cong
cu (Pidu 601 BLDS) dé ap dung trach nhiém nghiém
ngit d6i voi chu sé hira MASS, gitip bén bi thiét hai
(vi du, cang bién) c6 thé yéu ciu bdi thuong ma khong
can phai chimg minh 15i ciia thuat toan Al
2.4. Moi lién hé véi phdp luit hang hdi va cdc
céng woc quéc té

Trong khi BLDS 1a ludt chung, BLHH 2015 1a luat
chuyén nganh. BLHH 2015 thiét 1ap mot ciu tric
trach nhiém truyén thdng, tap trung vao chu tau va
thuyén truong. Cac quy dinh vé trach nhiém cua cha
tau, quyén gidi han trach nhiém dan sy va dac biét la
trach nhiém boi thuong trong ddm va (dwa trén
nguyén tic 161) déu dwoc xdy dung trén gia dinh "kinh
dién" 13 tau c6 thuyén truong va thuyén vién.

Su phu thudc vao cac khai niém "thuyén truong",
"thuyén vién" va "16i" khién khung phap luat hang hai
hién hanh (bao gdm cé cac cong ude qubc té ma Viét
Nam tham gia) tré nén lac hau va khong tuong thich
khi d6i mat voi MASS Cap d6 3 va 4.

Sy ton tai song song cua 2 ché do (BLDS va
BLHH) tao ra mdt xung dot tiém tang: Néu mot
MASS va cham véi cu cang, bén bi thiét hai s€ kién
theo BLDS Diéu 601 (trach nhiém nghiém ngit,
khong gi6i han) hay chu tau sé& ty vé theo BLHH Piéu
280 (trach nhiém duya trén 15i, c6 gi6i han)? Sy thiéu
13 rang nay can phai duoc giai quyét & cap do 1ap phap.
3. Thach thirc xic dinh chi thé chiu trach
nhiém trong thiét hai do MASS

3.1. Chii tau (shipowner) - diém quy trich
nhiém truyén thong

Theo truyén théng hang hai, chii tau 1 trung tim ciia
moi hoat dong va 1a diém quy trach nhiém dau tién.

Lap luén ung hd: Viée duy tri chu tau 1a chu thé
chiu trach nhiém chinh (primary liability) di véi bén
thr ba mang lai tinh du doan cao, bao vé quyén loi cua
nan nhan (ho chi can xéac dinh chu s hitu con tau), va
quan trong nhét 13 dam bao kha ning bao hiém. Toan
b hé thdng bao hiém P&I (Bao hiém Trach nhiém dan
su chu tau) dugc xdy dung xung quanh chu tau. Mo
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hinh nay ciing tuong thich véi cac ché do gisi han
trach nhiém dan sy cta chu tau.

Vuéng miac: Tré nén khong cong bang khi tai nan
xay ra do 18i hoan toan thudc vé nha san xuat. Vi duy,
mot 16i an (latent defect) trong thuat toan didu khién
hodc mot 15 héng an ninh mang ma chu tau khong thé
phat hién hodc kiém soét.

3.2. Ngwoi khai thdc, qudn ly tau va trung tam
diéu khién tir xa

Dbi voi MASS Cap d6 3, ngudi van hanh tai Trung
tam diéu khién tir xa (Remote Operation Centre -
ROC) tré thanh mot mét xich then chét.

Vén dé dia vi phép 1y: Nguoi didu khién tir xa c6
dugc coi 1a "thuyén truong" hay "thuyén vién" vé& mit
phap 1y hay khong?. Néu ho dugc cong nhén 14 "nguoi
lam cong" cua chu tau (theo logic Piéu 587 BLDS
hodc khuyén nghi cia CMI), thi chu tau s& phai chiu
trach nhiém gian tiép (vicarious liability) cho cac hanh
vi sai sOt cua ho.

Trach nhiém cia ROC: Trach nhiém c6 thé phat
sinh khi nguoi van hanh ra quyét dinh sai, giam sat
thiéu sot, hodc dic biét 1a khong can thiép (failure to
intervene) kip thoi khi hé théng Al dua ra quyét dinh
sai 1am.

3.3. Nha san xudt tau, nha cung cip hé thong
tw hanh va phan mém

Day 1a nhom chii thé méi tham gia vao chudi trach
nhiém hang hai.

Trach nhiém san pham (Product Liability): Mot
hudng tiép can logic 1a ap dung ché do trach nhiém
san pham ddi v6i nha san xuit phan cimg, nha cung
cép thuat toan AI va phan mém diéu khién. Ngay cang
¢6 nhiéu xu hudng phép 1y (dic biét 1a & EU) coi phan
mém, ké ca phan mém "dong g6i" (off-the-shelf), 1a
mot "san phém" chiu su diéu chinh cua luét trach
nhiém san pham.

Kho khan: Nhu da phan tich, viéc chimg minh
"khiém khuyét" (defect) va quan hé nhan qua trong mot
hé thong Al phirc tap (van dé "hop den") 1a mot rao can
gan nhu khong thé vuot qua ddi véi bén khoi kién.

3.4. Cac chii thé khac

Mot vu tai nan MASS c6 thé lién quan dén 15i cua
nhiéu bén khac: Nha cung cép dir liéu hai d6 s6 (néu
dir lidu sai), don vi bao tri phan mém, co quan ding
kiém (néu phé duyét mot hé théng Al khong an toan),
hodc nha cung cép dich vu vién thong (néu mat két ndi
vé tinh). Piéu nay lam diy 1én kha nang ap dung trach
nhiém lién d6i va dat ra nhu cau cép thiét vé quyén
hoan tra (quyén truy doi) giira cac chu thé.
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3.5. Xung dét va chong lin giita cdc ché dj
trach nhiém

Cau hoi ¢bt 16i 1a nén duy tri md hinh "mot cira" (one-
stop-shop) hay chuyén sang mé hinh "da chii thé"?

1. M6 hinh "moét ctra": Chu tau chiu trach nhiém
déi ngoai véi bén thir ba (nan nhan), sau d6 thuc hién
quyén truy doi noi b ddi voi bén thuc sy ¢6 16i (vi
du: Nha san xudt). M6 hinh nay bao vé nan nhén tdt
nhét, gitp ho dugc boi thudng nhanh chéng.

2. M6 hinh "da chu thé": Nan nhan phai tu xac
dinh ai 1a ngudi ¢6 16i (chu tau, ROC, hay nha san
xuét) dé khoi kién. M6 hinh nay dit ganh ning ching
minh qua 16n 1én nan nhan va c6 thé dan dén tinh trang
khong ai bi quy trach nhi¢m.

Xu huéng qudc té va loi ich ciia nan nhan déu
nghiéng vé& m6 hinh "mot cira". Do d6, cude chién phap
1y thuc sy trong twong lai s€ khong phai 1a gilta nan
nhan va con tau, ma 1a cudc chién truy doi (recourse)
gifta chu tau va nha san xuét/cung cap cong nghé.

3.6. Cic kich bdn tinh huéng minh hoa

Su 16i rim cua khung phép 1y hién tai duoc thé
hién 18 qua céac kich ban sau:

Kich ban 1: Mot MASS Cép d6 4 (tw hanh hoan
toan), thudc so hitu ciia hang tau A, sir dung phén mém
diéu hudng cua cong ty B, ddm vao ciu cang C tai Viét
Nam do 16i thuat toan Al khong nhan dién duoc vét can
trong diéu kién suong mu. Cong ty quan Iy cang C kién
ai? Néu ho kién hing tau A theo BLDS Diéu 601, hing
tau A c6 thé tu vé bang cach cho rang 15i 100% thudc
vé cong ty B va yéu cu ap dung BLHH.

Kich ban 2: Mot MASS Cép do 3 (diéu khién tir
xa) bi tin tic tin cong mang (cyber-attack), chiém
quyén diéu khién va gay ra vu tran dau 16n trong ving
bién Viét Nam. L3 hong an ninh mang nay da dwoc
nha san xuét phin mém biét dén nhung chua phat hanh
ban va. Ai sé& chiu trach nhiém cho thiét hai 6 nhiém:
Cha tau (vi tau khong du kha ning di bién -
unseaworthy), ROC (vi khong ngan chan kip), hay
nha san xuét (vi 15 héng an ninh)?

Nhing kich ban nay cho thay su cap thiét phai co
mot khung phap 1y 16 rang vé chii thé chiu trach nhiém.
4. Kinh nghiém va xu hwéng qudc té vé co ché
trach nhiém cho MASS

4.1. Két qua Regulatory Scoping Exercise
(RSE) va 1) trinh MASS Code ciia IMO

RSE cua IMO, hoan thanh nam 2021, da ra soat
toan bo cac cong ude. DAi véi cac cong ude thuoe Ban
Phap 1y (LEG), RSE két luén rang vé co ban, MASS c6
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thé dugc diéu chinh trong cac khung phap 1y hién hanh.
Tuy nhién, RSE ciing x4c dinh cac "van d& uu tién cao"
(high-priority issues) can phai lam 13, bao gom:

- Khai niém va vai tro ciia "master" (thuyén
trudng).

- Khai niém va vai tro ctia "crew" (thuyén vién).

- Khai niém va vai tro cua "responsible person”
(nguoi chiu trach nhiém).

Céc van ban cia IMO LEG ciing chi ra sy can thiét
phéi lam rd dia vi phap ly cua "remote operator"”
(nguoi diéu khién tir xa), xem ho c6 thugc pham vi
cua "operator" (nguoi khai thac) hay '"servant or
agent" (nguoi lam cong hodc dai 1y) hay khong, dé cac
quy dinh vé trach nhiém va truy doi c6 thé ap dung.
Pang chi y, RSE ciing dé cap dén sy can thiét phai
xem xét "trach nhiém cua nha thiét k&" (liability of
the... designer).

Mot két luan quan trong tor Nhom lam viéc chung
(MASS-JWG) ciia IMO 1a: phai c6 mot thuyén truong
(con nguoi) chiu trach nhiém phép 1y cho MASS (bat
ké mirc d6 ty hanh), nhung ngudi d6 khong nhét thiét
phai c6 mat trén tau. Pay 1a mot bude dot pha vé tu
duy, cho phép "tach" thuyén trudng ra khoi con tau vé
mat vat ly.

4.2. Pé xuit ciia CMI, gi6i hoc thudt va cdc té
chirc quéc té

Comité Maritime International (CMI) - t6 chirc c6
anh huong 16n dén viéc dinh hinh luat hang hai qudc
té - dd c6 nhitng khuyén nghi thuc dung va rd rang,
dac biét trong bao cao guri IMO (LEG 111/10/2). Quan
diém chi dao ciia CMI la:

1. MASS 1a "tau": Khang dinh MASS van I3 "tau"
(vessel) dé dam bao tinh lién tuc cua luat hang hai.

2. Chu tau chiu trach nhiém chinh: Giwr chu tau la
dau mdi chiu trach nhiém chinh (primary liability) d6i
v6i bén thir ba.

3. Cong nhan ROC: M6 rong trach nhiém gian tiép
(vicarious liability) cua chi tau dé bao gdm ca hanh
vi ciia nguoi didu khién tir xa (ROC), coi ho nhu
"nguoi lam cong" (servant) cua chu tau.

4. Quyén truy doi: Khong ung ho viéc chuyén
trach nhiém truc tiép sang nha san xuit (vi didu nay
s& pha v& hé thong bao hiém P&I), ma thay vao do,
cung cd quyén truy doi (right of recourse) ciia chi tau
d6i v6i nha san xuat/ nha cung cip phan mém néu 16i
thudc vé ho.

Céch tiép can "bao thu" nay caa CMI va IMO cho
thdy xu huéng chung 1a diéu chinh (adapt) cac khung
phap 1y hién c6, thay vi thay thé (replace) chiing, chii
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yéu 1a dé bao vé su 6n dinh ctia h¢ thong bao hiém
hang hai.
4.3. Mt sé goi y tir EU, Biic Au, Singapore

Céc qubc gia va khu vuc tién phong trong thir
nghiém MASS cung cip nhimng bai hoc gia tri:

Lién minh Chau Au (EU): EU déng vai tro la
"phong thi nghiém lap phap" quan trong nhat.

Thanh cong (Chi thi Trach nhiém San pham - PLD
méi): Nam 2024, EU da thong qua Chi thi PLD méi,
mang tinh cach mang. Chi thi nay mé rong dinh nghia
"san pham" (product) dé bao gdm ca "phin mém"
(software) va "hé thong AI". N6 ap dung trach nhiém
nghiém ngit (strict liability) cho nha san xuat néu san
pham (phdn mém) bi "khiém khuyét", bao gdm ca 15
héng an ninh mang (cybersecurity vulnerability) hodc
16i khong cap nhat (failure to update).

Thét bai (Chi thi Trach nhiém AI - AILD): Song
song v6i PLD, EU da d& xuit Chi thi AILD nham giai
quyét cac khiéu nai dua trén 13i (fault-based). Co ché
chinh cua AILD 1a "suy doan quan h¢ nhan qua"
(presumption of causality) dé giam ganh niang chimg
minh cho nan nhan. Tuy nhién, dé xuit nay di bi Uy
ban Chau Au chinh thirc rut lai vao thang 2 nam 2025
do "khong c6 kha ning dat dugc dong thuan" va nhan
ra su phirc tap cuc do trong viéc xac dinh "18i" ctia Al

Bai hoc tir EU la rat rd rang: viéc mo rong trach
nhiém nghiém ngat d6i véi "san pham" (bao gém ca
phan mém) 1a kha thi; con viée ¢b ging xdy dung mot
ché do trach nhiém dya trén "15i" cua Al 1a (hién tai)
bt kha thi.

Singapore va Bic Au (Na Uy): Cac qudc gia nay
st dung cach tiép can thyc dung thong qua "khuon
khé thir nghiém c6 kiém soat" (regulatory sandbox).
Vi du, Singapore khéi xudng mang ludi MASSPorts,
va Na Uy thir nghiém tau $Yara Birkeland$.[2] Cach
tiép can nay cho phép cong nghé phat trién trong mot
moi truong phap 1y duge kiém soat, yéu cau rd rang
vé chu thé chiu trach nhiém va bao hiém trong qua
trinh thir nghiém.

5. Phap luit Viét Nam lién quan dén trach
nhiém ddi véi tau tw hanh (MASS)
5.1. By ludt Dan sw 2015

BLDS 2015 da tao dung mot nén tang linh hoat.
Nhu d3 phan tich, Didu 601 vé NNHCD 1a mot "loi
thé" phép 1y cua Viét Nam, cho phép ap dung trach
nhiém nghiém ngit (khéng can 16i) ddi véi chu tau
MASS.

Tuy nhién, BLDS 2015 van c6 nhimg khodng
tréng 16n:
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Trach nhiém san phdm yéu: BLDS khéng c6
dinh nghia rd rang vé "san pham" (product) c¢6 bao
gbém "phan mém" (software) hay "hé thong AI" hay
khong. Diéu nay lam suy yéu nghiém trong quyén
truy doi ctia chu tau dbi v6i nha san xuéat (nhu phan
tich trong Insight 3.1).

Ganh ning ching minh: BLDS chwa cé co ché
gidm nhe ganh ning ching minh trong cac vu viéc
cong nghé cao (nhu co ché budc tiét 16 bang chimg
(disclosure of evidence) ma AILD da dé xuat). Lam
thé nao mot chu tau Viét Nam cé thé chtrng minh
16i trong thuat toan cua mot nha cung cip nude
ngoai?

5.2. Bo ludt Hang hdi Viét Nam 2015

BLHH 2015 14 "diém ngh&n" phép 1y 16n nhét.

Rao can tuyét d6i tir Piéu 52: Piéu 52 BLHH
dinh nghia "Thuyén truong 1a nguoi c6 quyén chi
huy cao nhit & trén tau bién". Yéu cau "o trén tau" la
mot rao can phap 1y tuyét ddi (absolute legal barrier),
khién cho toan bd ché dinh thuyén truéng (va céc
trach nhiém lién quan) khong thé ap dung cho MASS
Cép d9 3 va 4. Pay khong phai 1a van dé co thé duoc
"giai thich" linh hoat bdi tda an, ma bat budc phai
duoc sira ddi boi co quan 1ap phap.

Sy 13i thoi cia Piéu 280: Piéu 280 BLHH quy
dinh nguyén tic boi thuong dam va dya trén "15i".
Nhu di chirng minh, viéc x4c dinh "16i" ciia AI 1a bat
kha thi.

Xung dot phap luat (BLDS vs. BLHH): DPay la rui
ro 16n nhat. Mot vu va cham cua MASS s& kich hoat
ca hai bo luat: BLDS (DPiéu 601, trach nhiém nghiém
ngat, khong giéi han) va BLHH (Piéu 280, trach
nhiém dua trén 16i, c6 giéi han). Su xung dot nay (luat
chung vs. luat chuyén nganh; nghiém ngit vs. c6 16i;
toan bd vs. gidi han) tao ra mot moéi truong phap ly
bat dinh, riii ro cao cho cac nha dau tu cang bién va
cac hiang tau qudc té, 1am giam stc canh tranh cua
nganh logistics Viét Nam.

5.3. Diéu wéc quéc té ma Viét Nam la thanh vién

Viét Nam, giéng nhu cic qudc gia khéc, 1a thanh
vién cua cac cong wdc (nhu CLC 92 vé 6 nhiém dau)
vbn dugc soan thao dua trén gia dinh tau c6 thuyén
vién. Chiing ta dang & trong "khoang tréng" chung
cla cong ddng qudc té. Pidu nay mang lai mot co
hoi: Viét Nam nén chu dong tham gia vao qua trinh
xdy dung MASS Code ctia IMO dé dam bao qua
trinh sira d6i BLHH trong nudc tuong thich ngay tir
dau véi cac tidu chuan qudc té moi, tranh tinh trang
"di sau" va phai stra d6i luat hai lan.
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5.4. Khodng trong va riii ro

Téng két lai, rai ro chinh cho Viét Nam 1a nguy co
xung dot giai thich tai toa an néu xdy ra tai nan, va
nguy co "forum shopping” (lua chon dién dan xét xir)
khi cac bén lién quan thay quy dinh ciia Viét Nam qua
mo hd hodc qua khéc nghiét, dan dén viéc ho tranh
dang ky tau hodc cap cang Viét Nam.

6. Pinh huwédng hoan thién phap luit Viét Nam
ve trach nhiém BTTH ngoai hgp dong do
MASS

Thir nhat, hoan thién nén ting khdi niém trong
BLHH

Viée stra ddi can bat dau tur cép dd nén tang hoc
thuyét. Bo luat Hang hai phai bd sung mot dinh nghia
chinh thirc vé tau mat nude ty hanh (MASS), tham
chiéu day du bdn cip do ty dong hoa do IMO phan
loai, tir hd tro quyét dinh dén tu hanh hoan toan. Quan
trong hon, luat can khang dinh dirt khoat raing MASS
- bat ké c6 hay khong c6 thuyén vién trén tau - van
dugc coi 1a “tau bién” theo nghia phap 1y truyén thong.
Diéu nay c6 ¥ nghia quyét dinh nhim tranh khoang
tréng phap 1y trong dang ky tau, qudc tich tau, quyén
tai phan va ap dung cac cong udc quic té. Pong thoi,
can bo sung dia vi phap 1y cia Trung tim diéu khién
tor xa (ROC) nhu mét bd phan cAu thanh cua ciu trac
khai théc tau, qua d6 bao dam sy chuyén dich tir mo
hinh quan 1y dya trén hién dién vat ly sang mo hinh
dwa trén quyén kiém soat va diéu hanh thuec té.

Thir hai, xdc lgp ro chu thé chiu trach nhiém
chinh

Diém nghén 16n nhat hién nay nim & Didu 52
BLHH khi mic dinh thuyén truéng phai “o trén tau”.
Quy dinh nay khong con phu hgp véi thuc tién van
hanh MASS cidp do cao. Vi viy, can sira ddi theo
huéng thay thé tiéu chi hién dién bang tiéu chi “quyén
chi huy va kiém soat hiéu qua”. Nguoi diéu khién tir
xa da dugc chimg nhan tai ROC phai dugc cong nhan
dia vi phap 1y twong dwong thuyén truéng. Trén co s&
d6, luat chuyén nganh can thiét 1ap co ché trach nhiém
nghiém ngit ddi v6i chu tau hodc nguoi khai thac
MASS d6i véi thiét hai ngoai hop dong gay ra cho bén
thir ba. Tuy nhién, dé bao dam cén bang lgi ich va duy
tri tinh kha bao hiém ctia rii ro hang hai, chi tau van
phai dwoc huong quyén gidi han trach nhiém theo
BLHH, trir truong hop c¢6 hanh vi ¢d ¥ hodc 1561 dic
biét nghiém trong.

Thir ba, cung co co ché truy doi va trach nhiém
san pham

M6 hinh “mdt ctra trach nhiém” chi kha thi néu
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chti tau ¢6 co s6 phép 1y viing chic dé truy doi nha san
xuét khi thiét hai phat sinh tir 151 phan mém hodc hé
théng AL Do d6, Bo luat Dan su can duge sira dbi theo
huéng mé rong khai niém “san pham” bao gdom phan
mém, thuat toan, hé thong Al va cac ban cip nhat ky
thuét s6. Cach tiép can nay tuong thich véi xu hudng
cai cach trach nhiém san pham ctia EU. Pong thoi, can
bd sung co ché chia sé ganh ning chimg minh trong
c4c tranh chép cong nghé cao, cho phép toa an yéu cau
nha san xuit cung cép dir liéu k¥ thuat, nhat ky van
hanh hodc ma ngudn khi ¢é cin ct hop 1y vé kha ning
ton tai khiém khuyét.
Thir tu, bdo dam co ché tai chinh va khung thu
nghiém

Song hanh véi cai cach trach nhiém dan sy, Viét
Nam phai hoan thién co ché bao hiém bét budc. Cac
don bao hiém P&I can dugc diéu chinh dé bao phu
rui ro dac thu caa MASS, bao gém 16i hé théng tu
hanh va rii ro an ninh mang - vén ngdy cang trd
thanh nguy co hién hitu trong van tai bién sé hoéa.
Pdng thoi, Nha nudc nén thiét 1ap mot sandbox phap
1y cho phép thir nghiém MASS trong pham vi va thoi
gian kiém soat, kém theo nghia vy bao hiém & mirc
cao va co ché bao cdo dit lidu bit budc. Cach tiép can
nay khong chi giam thiéu rui ro hé théng ma con tao
ra nén tang thuc nghiém cho qua trinh hoan thién
phap ludt mot cach than trong va dya trén béng
ching.
7. Két luin

Sy xuét hién cua tau mit nude ty hanh (MASS)
dit ra yéu cau tai cu trac nén tang hoc thuyét vé trach
nhiém dén sy trong linh vyc hang hai, von duge xay
dung trén tién dé trung tdm 1 hanh vi va 13i cua con
ngudi. Van dé phép 1y cia Viét Nam khong chi ndm &
khoang tréng quy pham, ma con & nguy co bat tuong
thich noi tai gitra B§ luat Dan sy 2015 - véi co ché
trach nhiém nghiém ngat tai Piéu 601 - va Bo luat
Hang hai 2015 - noi cac quy dinh vé thuyén truong va
trach nhiém dan sy van dya trén gia dinh vé su hién
dién va 131 cta chu thé con ngudi. Pac biét, yéu cau
“thuyén trudng & trén tau” tai Diéu 52 BLHH thé hién
mot tién dé 1ap phap khong con phi hop véi cau tric
van hanh cia MASS.

Tir kinh nghiém 1ap phép ctia Lién minh chau Au,
6 thé rat ra réng viéc md rong va hién dai hoa ché
dinh trach nhiém san pham (PLD) mang tinh kha thi
va 6n dinh hon so v6i viéc thiét 1ap mot ché d6 trach
nhiém AI doc lap dua trén 16i. Trén co s¢ d6, hudng
tiép can phu hop dbi voi Viét Nam 1a: (i) & binh dién
dbi ngoai, xay dung trong BLHH mo{t md hinh trach
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nhiém “lai”, két hop trach nhiém nghiém ngit cua
cht tau véi co ché gidi han trach nhiém dic thu cia
luat hang hai; va (ii) ¢ binh dién ddi ngi, bao dam
quyén truy doi cua chu tau thong qua viéc stra doi
BLDS theo hudng cong nhan phan mém va hé thong
Al 13 “san pham” theo nghia phap 1y.

Cai cach trong tim vi vay phai bao gdm viéc stra
d6i Diéu 52 BLHH va tai dinh nghia pham vi trach
nhiém san pham trong BLDS, nhim thiét lap mot
khung phap 1y nhat quan, dy doan dugc va tuong thich
v6i xu thé tu dong hoa hang hai.

Lo1 cam on

Nghién ctru nay dugc tai trg bdi Truong Dai hoc
Hang hai Viét Nam trong d¢ tai ma s6: DT25-26.09.
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